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- MEMORANDUM

SUBJECT; Inclusion of CERCLA Section 103(a) Couhts'in Asbestos
NESHAP Cases

FROM: Michael S. Alushin %4 W——~

Associate Enforcement Counsel
for Air :
Glenn L. Unterberger __L R U S
Associate Enforcement Counsel

for Superfund

TO: Regional Counsels _
Regions I-~X . f -

. I.  INTRODUCTION

The Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA) requires notification to the National
- Response Center immediately following the release of a hazardous
' ‘'substance in an amount that exceeds its reportable quantity.
42 U.S.C. § 9603. Asbestos is a CERCLA hazardous substance.
42 U.S.C. § 9601(14); 40 C.F.R. § 1302.4. Accordingly, we
" encourage regions to review asbestos NESHAP referrals for

determination of whether CERCLA causes of action also exist. .The‘

purpose of this memorandum is to assist that effort by _
identifying the elements necessary to establish a CERCLA Section
103(a) claim and providing a legal analysis of relevant statutes

and regulations. In addition, this memorandum discusses criteria

ffor selecting cases to add CERCLA counts and suggests a $15,000
minimum settlement penalty amount for each violation.®

- 'A draft CERCLA Section 103 penalty policy currently exists.
Regions should apply that policy when it becomes final (to be
- issued as OSWER Dir. No. 9841 2).
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We recommend that CERCLA Section 103(a) v1olatlons be alleged
‘when prima facie ev1dence exlsts ‘

II.. ELEMENTS FOR A" SECTION 103(a) CLAIM

. Pursuant to Sectlon 103(a) of CERCLA, a person in charge of
a facility is requlred to notify the National Response Center as
soon.as he or she has’ knowledge of a release of a hazardous
substance from such facility in an amount equal to or greater
than the reportable quantity for that substance. The failure to
report the release subjects the non-reportlng party -to judicial -
or administrative proceedings and penalties of up to $25,000 per
day of the violation. 42 U.S.C. § 9609(a),(b) and (c).
Penalties of up to $75,000 per day may be 1mposed in. the case of
a second Vlolatlon. Id.” . ce b

. Thus, in order to prevall on a CERCLA Sectlon 103(a) ‘count
the United States must establish that a) the defendant is a.
Jperson; b} the defendant was in charge of a facility from which
there was a release of a hazardous substance; c) the quantity of
. the substance released was equal to or exceeded the reportable
quantity for that substance:; and d) the defendant did not notify’
the National Response Center as soon as it had knowledge of the

‘The Emergency Plannlng ‘and. cOmmunlty nght-to-Know Act of o
1986 (EPCRA) similarly demands that a release of a reportable
- quantity of an "extremely hazardous substance" or CERCLA
"hazardous substance" be reported to the local Emergency Planning
Committee and the State Emergency Response Commission for the -
area likely to be affected by the release. 42 U.S.C. § 11004.
In contrast to the CERCLA Section 103(a) reporting regquirements,
which apply to any facility, the EPCRA Section 304 conditions
apply solely to a faCLIity that "produces," "uses" or "“stores"

' hazardous substances or chemicals. Thus, asbestos demolition or

renovation operations are not unlversally subject to Section 304
reporting requirements. Cases may exist, however, where it ls.-
approprxate to allege both EPCRA and CERCLA counts.

'CERCLA also authorlzes cr1m1na1 sanctions for the failure -
to report the release of hazardous substances. 42 U.S.C.
§9603(b). While the elements of a Section 103(b) claim are
substantially the same as a Section- 103(a) claim, the United
States’ burden of proof would be higher in a Section 103(Db)
criminal prosecut;on. Because the Air Enforcement Division
docket consists of civil referrals, this memorandum discusses
" exclusively Section 103(a) (c1v11) liability. Regions are
nevertheless reminded of the availability of 1nc1uding ‘Section -
103(b) counts in criminal asbestos NESHAP cases f;led under
Sectlon 113(¢c) of the clean Alir Act.




release. The CERCLA»dEfinitions of key terms follow next.
A. Defined Terms. . - -
1. Person ~- the term includes - ‘individuals, firms, corporatlons

associations ‘and other: entities, such as federal, state and local
government units.. 42 U §.C. § 9601(21) "

¥ Facility --'the term.lncludes any bulldlng,‘structhre, L
“installation, impoundment, landfill or site where a hazardous
substance is located._ 42 U.S.C. § 9601(9) :

3. Release == the term covers v1rtually any contact with the
environment, including’ any spilling, 1eak1ng, pumping, pouring,
emitting, dzscharglng, injecting, escaping, leaching, dumping or

disposing into the environment.- The term also includes the 'géﬁy
abandonment or discarding of barrels or other closed receptacles “&';
that contain hazardous -substances. Expressly excluded from the L0

definition of release is any release which results in exposure to
persons solely w1th1n a workplace. 42 U.S.C. § 9601(22)

4. Environment -- the term includes navigable waters, ocean
waters, surface waters, the drinking water supply, groundwater,
land surface or subsurface strata, or ambient air. 42 U.S.C.
§9601(8). The preamble to the reportable quantity regulations
~makes clear that the notification requirements do not apply to .
releases within wholly enclosed structures. 50 Fed. Reg. 13456,
13462 (April 4, 1985). Several court rullngs further indicate
that a bulldlng interior is not the "environment" for CERCLA .
purposes. Covalt v, Carev Canada, Inc., 860 F.2d 1434 (7th Cir.
1988); Ei i ' i i
States Gvpsum Co,, No. JH-88-2030, slip op. at 11 (D.Md. Oct. 13,
1988). However, a release "into the environment®™ occurs 1f the
discharge remains on grounds controlled by the facility owner or -

operator.' 50 Feq. Rgg at 134e2.

5. Hazardous Substance -=- the term is deflned to 1ncorporate

- substances and chemicals regulated under environmental statutes
other than CERCLA, including the Clean Air Act. 42 U.S.C. §
9601(14). ' As noted before, asbestos is a CERCLA hazardous
substance. Id; 40 C. F R. § 302.4 v )

6. Reportable Quantlty == the reportable quant:ty for asbestos
is one pound. 40 C.F.R. § 302.4. Importantly, the reportable
guantity is limited to the friable form of the mineral. Id.

Even though CERCLA regulations do not define the term "friable
asbestos," the reportable quantity should not be interpreted to
include one pound of “any material containing more than 1 percent
asbestos by weight that hand pressure can crumble...."” 40 C.F.R.
§ 61.141 (definition of friable asbestos under Clean Air Act).
Because the reportable quantity is restricted to the hazardous
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substance component of “a solution or mixture, 40 C.F.R. § 302 6,
one or more pounds of pure friable asbestos must be released for
Section 103(a) to apply. Llablllty is further conditioned on the
release of the reportable quantlty Wlthln one twenty-four hour
perlod. 40 C.F.R. § 302 6. _ ‘ .

B. ungsilngg_lgrms

_As 1ndlcated CERCLA provides defxnltlons for most of the
pertlnent Section 103(a) terms. -Neither the statute nor the .
regulations, however, give meaning to the: plirase "in charge...of
[a] facility."* For the purpose of alleging CERCLA viclations in
asbestos NESHAP cases, it may be assumed generally that the.
"owners" and "operators" liable for asbestos NESHAP violations
are 51m11ar1y liable for violations of Section 103(a). A person
"in charge" of the facility could fairly be construed as the_one
- who "“owns, leases, operates, controls, or supervises" the .
demolition operation; .40 C.F.R. § 61.02 (NESHAP definition for
owner or operator). - Moreover, one court has ruled that the -
reporting requ1rements extend to any person able to discover,
prevent and abate the release of ‘a hazardous substance. United

States v, carr, 880 F. 2d 1550 (2nd. Cir. 1989).

AlthouthSectlon 103(a) 11ab111ty requires that a person
have "knowledge of any release...of any hazardous substance," -
. CERCLA does not define the knowledge requirement. Case law
interpreting provisions of other. envxronmental statutes may

provide guidance.. . =

- In United States v. Haves Intern Coxp., 786 F.2d 1499 (1lth.’
Cir. 1986), the Eleventh Circuit Court of Appeals considered the
- meaning of "knowingly"-in Section 3008(d) of the Resource '
Conservation and Recovery Act, 42 U.S.C. § 6928(d) {(RCRA), which
authorizes criminal sanctions for. "[a]ny person who knowingly
transports... any hazardous waste... to a facility that does not
have a permit...." The Haves Court rejected the defendant’s '
defenses that it was ignorant of the permit requirement and the
RCRA hazardous waste status of the material transported. Id. at
. 1503. The court concluded that the United States met its burden
of proof by demonstrating that a) the defendant knew what the
waste was (in that case, a mixture of paint and solvent) and b)
the defendant knew that the dlsposal fac;llty was not perm;tted. :

‘The preamble to the CERCLA reportable quantity requlatlons
only states that the. term "person in charge™ is defined on a case
"specific basis, depending ‘on the specific operation 1nvolved and
other considerations. 50 Egﬂ Reg. at 13460. )
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Id. at 1505. The court ‘further noted that the United States may
prove knowledge with c1rcumstant1al evidence. ]d.-

To the extent an analogy can be drawn.between the RCRA
definition of "knowingly" and the CERCLA definition of
"knowledge," application of Hayes suggests the following
conclusions: First, liability attaches notwithstanding the
defendant’s failure to know of the reporting requirements or
failure to know that asbestos is a CERCLA hazardous substance.
Second, the United States must establish that the defendant knew
or should have known of the release and that the material was
asbestos. Third, the United States’ burden of proving "knowledge
of any release" should be less than the burden imposed in the
Hayes case. As a general proposition, the burden of proof in a
- ¢ivil case is less .than the burden of proof in a criminal case.
Because the Hayes Court interpreted RCRA Section 3008(d) (a
criminal provision), the United States’ burden of proof under
CERCLA Section 103(a) (a civil’ prov151on) should therefore entail
a lower standard than requxred in Haves. o

c. Exenm_t.e.d_xel.e.as_es

It is 1mportant to note that dlscharges in accordance with
federal permits are exempt from the CERCLA reporting
requlrements.' 42 U.S.C. §§ 9601(10) and 9603(a) Also exempt
are continuous releases which are stable in size and quantity.
42 U.S.C. § 9603(f). Neither of these two exemptions or any
other CERCLA Section 103 exemptxons apply to asbestos NESHAP
renovation and demolition cases. This memorandum thus addresses
criteria for including CERCLA counts. )

"III. CRITERIA FOR INCLUSION.OF CERCLA SECTION 103(a) COUNTS IN ‘
ASBESTOS NESHAP CASES '

As stated prevxously, the CERCLA def1n1t10n of release
includes any "dumping, or disposing into the environment™ and
"the abandonment or discarding of barrels...or other closed
receptacles containing hazardous substances...." - 42 U.S.C. §
9601(22). Consequently, particular attention should be paid to
cases that allege violations of the asbestos disposal
requ;rements. 533 40-C'F R. §§ 61. 151(a) and 6l1.156.

' A Section 103(a) cla1m may be’ partxcularly appropr1ate if
the evidence indicates that a) asbestos waste material remained
on site after the completion of the demolition in violation of 40
C.F.R. §§ 61.152(a) and 61.156 or b) asbestos waste was
transported to or deposited at a location not qualified as an
. "active waste disposal site®” within the meaning of 40 C.F.R. §
61.156. Assuming, for example, that the waste material weighed
at least ten pounds, the reportable quantity is satisfied
provided the waste consisted of ten percent friable asbestos.
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Moreover, if a large quantity of asbestos was present, there is
circumstantial evidence that the release occurred within cne
twenty-four hour period. Liability may arise even if the
asbestos was: stored in sealed containers; ‘the definition of
release covers the abandonment of receptacles. '

CERCLA claims should not be limited to cases that involve
conduct prohibited by the asbestos NESHAP disposal provisions.
. Because of the unique circumstances of each referral, the
question whether. to allege a Section 103(a) violation must be
decided on a case-by-case basis. Given the prospect of obtaining .
significant penalties and further deterrlng violations, we: :
encourage adding CERCLA counts when prima facie Section 103(a).
evidence exists. Also, we presently recommend a bottom-line’
settlement figure of $15 000 for each Section 103(a) violaticon.
The proposed figure is consistent with the Clean Air Act Civil
Penalty- Policy provision that sets: the minimum penalty amount for
reporting violations at $15,000. When the CERCLA Section 103
penalty policy becomes effective,‘regions should calculate
settlement penalties in accordance with that guidance.

'Finally, we note that a numbér of criminal indictments‘havé
charged violations of the CERCLA reporting requirements. United
States v. Charles A. Donohoo, Jr., Cr. 89-00057, W.D.Ky.:; United .

States v. Cuyahoda Wrecking Co., Cr. 88-497, C.D. Ca.: United

States v. DAR Construction, Inc.,.Cr. 88-65, S.D.N.Y.; United
i ! ’ cro 88-5'43' E.D-Pa. In

" each of .these asbestos NESHAP cases, violations of 40 . C.F.R. §
61.152(a) gave rise to the CERCLA Section 103 counts. In all .
~cases. litigated to judgment, the defendants pled guilty or were
acquitted on the CERCLA charges. Attached for your information
is a copy of an indictment. E ' S

: If YOu have any questiohs about this memorandum, please call ‘
Karen Schapiro of..the Air Enforcement Division (FTS 382-6240).

Attachment .

ce: -Reglonal Counsel Alr and Superfund Branch Chlefs
' ;Reglons I=-X :

Air Compllance Branch cniefs
Regions I-X S

NESHAP Reglonal COunsel Contacts
Reglons x-x o

NESHAP- Regxonal COordinators
' Reglons I-X -

AED Attorneys




Jphn Seltz, Dlxector
Stationary Source Compllance DlVlSlon

Omayra Salgado
Statlonary Source Compllance Division

. Bruce Diamond, Dlrector .
_ Office of Waste Programs Enforcement

Scott Fulton, Director
Office of Civil Enforcement

'~ Paul Thomson, Director
"Office of Criminal Enforcement

David Buente : '
Chief, Environmental Enforcement Section
Land and Natural Resources Division ‘
U.S. Department of Justice



UNITED STATES DISTRICT COURT . ‘F 1L
WESTERN DISTRICT OF KENTUCKY JESSE W. GRInER, o en
AT LOUISVILLE | X

JUN'S 1989

u’ S D@TQ:r
INDICTMENTWEST N Q'c T Cm.

no. (4 f"’Z—OQQ§7 ¢/- ¢ T
(18 U.S.C.” § 1001; 42 U.S.C.
8§ 7412(c) & (e), 7413(c)
and 9603(b)) s '

UNITED STATES*OF AMERICA

vs. “TL' oA /

CHARLES A. DONAHOO, ' JR. ' , | L : .
D/B/A CHARLIE WRECKING . S .CE‘.RIEF".ED |
’ I U. S. Distriet Court

| The Grand Jury charge5° x L g::::vxlleb K¥

' B’ti_A/LJ le 59—
GENEB&L ALLEGATION
- N neputy 61erk

At all tlmes relevant to thxs Indlctment.

1. Defendant CHARLES A. DONAHOO JR., D/B/A CHARLIE wmacxmc;,
was.engaged 1n the buslness of wrecklng and demolition in Jeffersen
County, Kentucky. S 7

| 2. Defendant CHARLES A. DONAHOO, JR.; D/B/A CHARLIE WRECKING
contfacted with Tuscarora Plastlcs, 816 South Eleventh Street, to
demolish and wreck a 5uildinq'on Tuscarora'Plasticslproperty, 831
South Tﬁelfth Streee,_Louisfille, Kenﬁﬁcky. The building, or’
faciiity, to be demolished contained at least 260 linear feet of
frzable asbestos materials on . plpes or 160 square feet on other
fac:l;ty components._ Friable asbestos materlals means any'materlal
containinq.mere than one percent asbestos by wexght that hand -
'pressure can cfumble, puiverize of reduce to powder when dry. The
materlals are adequately wetted when sufflclently mixed or unlted
with waper or anAaqueous-solut;on to prevent dust emissions. Tltle

42, "United StateseCode,’Sectien 7412. 40 C.F.R. Section 61.141.




1ducts walls, and other structural components of bulldxngs

LEAN AIR ACT PROVISIONS

3. ‘The - Cleanr(Alr Act authorlzes the United States
. f L ) .
_Env1ronmental Protectzon Agency (herelnafter EPA) to establish

,,w

em1551on standards for{hazardous air pollutants. An air pollutant
is haza;dous-xf, in the judgment of the Admlnxstrator of EPA, it.
causes or contrlbutes:to alr.pollutxon which may reasonably_be
~anticipated to resoltzlh an.inorease in‘mortality, Or an increase
in serious irreversitle ot .incapacitatinq Areversible' illness.
Title 42‘ Unlted States Code, Section 7412(a)(1)

| 4. The Clean Alr Act banned the emission of any hazardous air
pollutant in vzolatlon of any ‘emission standard set by EPA. Tltle
42, Unlted States Code,-Sectlon 7412(c)(1)(8), {e).

5. Asbestos is a;hazardous air pellutant. 40 C.F.R. Section

. 61.01(a). Title 42,,ﬁnited States Code, Section 7412(a)(1).

6, Where the Admznlstrator determlnes it is not feasible to

",é

-prescrlbe or enforce an em1551on standa:d for control of a .
;hazardous air pollutant, the Admlnistrator'may promulqate a d351gn,
equlpment, work practxce or operatlonal standard, or a.comblnatlon
thereof which in the "’Administrator's judgment is -a'dlequate to
protect the puhllc health with an ample margin of safety. Any Such
' deslgn, equlpment wori‘practxce or operatxonal standard shall be
treated as an emlssion standard.‘ Txtle 42, Unlted States Code,'

Sectxon 7412(e)(5) In conformlty with the CIean Air Act, the. EPA

established em1551on standards for asbestos in the form of - work




pfaotioe standafds.-'4o C.F.R. Section 61, 140 throuqh 61. 156.

| 7. The emlsszon of asbestos a hazardous azr pollutant fronm
,any stat:onary source 15 prohlbxted. A statxonary source is any
building- or structure which emlts or may emit a hazardous air
pollutant such as asbestos. 40 c. F.R. Sectlon 61.02.

8. The demolltzon operatlon conducted by defendant CHARLES
© A. DONAHQO, JR., D/B/A CHARLIE WRECKING, is a statxonary source
under the Clean Azr Act and CHARLES A. DONAHOO, JR.. D/B/A CHARLIE
WRECKING,-ls an operator of that stat;onary source.' Title 42,
'Umted states Code, Section 7411(a)(3)  and (a)(5), 40 C.F.R.
Section 61.02, |

9. The work pfactico or operational standards applicable to
each owner or’ oporator of a demolztxon operatlon lnvolvlng tb.
' requlsite amount of frxable asbestos material roquxre notzfxcatxo
' as follows:;, | : B
- (a) Each owner or. operator shall provide the
Administrator with written notlce of intention

. to demollsh or renovate;

n(b) Provzde such notice. at least ten days
before the demolitxon operatlon zs began:

‘ (c) Identify the name and address of the owner
or operator; oo . ‘ J

{4) . List*tha.scheduled start;ng and complet;onig*
dates of demolltlon, '

. {e} State ‘the nature of the planned demolztxon
and the methods to be used; ‘ .

. {£) State the procedures to be used to comply,
with the safety requiresents and work practlce
‘requirements of the regulations;

(g) Estimate the approxlmate amount of friable
- asbestos material present in the facility Ln

—

—_—



terms of llnear feet of pipe and the surface
area on other facility components of. frlable
asbestos materlal, and

(h) List the waste disposal site where the
friable asbestos waste material will be
deposited. ‘40 C.F.R. Section 61. 146 '

10. Addxtxonal work practxce requxrements for the preventlon

of em1551ons of asbestos-contalnlng materials to ‘the outside air

mandate: ' .

(a)' That friable asbestos materials be removed
from the facility being demolished before any
wrecking or dismantling that would break up the -
asbestos materials or preclude access to the
asbestos materials for subsequent removal; or

(b) That'any friable asbestos materials are
adequately wetted when they are being stripped
‘from the faczllty.

(e) That frlable ashestos materials that have.
been removed or stripped from the building are
_adequately wetted in order to ensure that they
remain wet until collected for proper'dlsposal.

(d) Make certain that friable  asbestos
materials that have been removed or stripped .
be carefully lowered to the ground and not
dropped or thrown to the ground or a 1ower
floor; and .

(e) - That all asbestos-containing' waste
material is properly deposited at waste

disposal sites operated in accordance with EPA
-_regulatlons. . , :

Title 42, United States Code, Section 7412. 40 C.F.R. Section
61.141, et seq. T | _ ' |

11. Each state may develop and submit to the EPA Administrator
the procedure for zmplementlng and enforcxng emxssion standards for
hazardous air pollutants for statlonary sources located in the

lstate. it the Admlnlstrator fznds the state procedure_;s adequate,



he shall delegate to such state any authorlty he has under this

chapter to 1mplement and enforce such standards. Tltle 42 United

States COde Sectlon 7412(d)(1). Nothlng in thxs subsectxon shall

prohlblt the EPA Admlnlstrator from enforc1nq any appllcable
‘emission standard under thls sectlon. Title 42, Unlted States
Code, Sectlon 7412(d)(2) Kentucky ' has been delegated .such
authorlty.and,the Jefferson County Air'Pollution Control District
has concurrent authority' with kentucky“ under' K.R. SJ 77. The
Jefferson County Air Pollutlon Control Dlstrlct (herelnafter APCD)
has promulgated regulations xdentlcal to 40 C.F.R. Section 140
through 156 under Requlatlon 5.04, Emlssion ‘standard. for asbestos.
. #SUPERFUND" | o

12. The Comprehenszve Env1ronmental Response Compensatxon and
Llablllty Act ("CERCLA"), also known as "Super.und" addresses the
release and.threatened releases of hazardous substances; Title 42,
United States'Code,‘Section 9601, et. seq. .Asbestos is a hazardous
substance unoer CEﬁéDA tTitlezezt”United States code, Section
9601(14). 40 C.F.R. Part 302. |

13. Under CERCLA, any person in charge of a faczllty from

- which more than one- pound of- asbestos is released inte the

envxronment, thhout federal permlt, must meediately report and

cause the report of thxs release to the approprxate agency of the

Unlted States Government as soon as he has knowledge of said

release. fTitle 42, Unlted States Code, Sectzon 9603 (a) . and (b).

Title 42, United States Code, Section 9602. 40 C.F.R. Sectzon 302.



14. A facll;ty zncludes any bulldlng T;tle 42, United étatés"
Code, Section 9601(9) 40 C.F.R. Section 302. |

15. A relea_se 1nto the environment. includes aﬁy emitting,
escaping or di':-zposi‘né:-into'_the enl;r;iromnent iﬁé;uding dumping, -
di_scafdihg. and a'ba’ndo:'@i_ng." Title 42, United States Code, Section -
9601(22), (29).. Title 42, United States Code, Section 9603. Title
-4_2, United States Code,.‘ Section 9602 4b C.F.R. Section 302

. CONDUCT OF MO ' c OPERA' |

16. On or about November 26, 1986 the defendant CHARLES A.
DONAHOQO, JR., D/B/A CHARLIE W‘RECKING did enter into a contract: to
wreck the bulldlng "call Reynolds at corner of 12th & Garlad "

17. On or about qanuary‘7, 1987; Robert sS. Sterrltt, owner of
Tuscarora Plastics, did authorize CHARLES Al'DouA_iioo, JR., CHARLIE
WRE&KING, to secure a Qrécking_pe;mit to wréck the strﬁcture'on the
property located at 83£f80utt Twelfth, The applitént's signature
was CHARLES A. DONAHQO,:JR. . .

18. On Jahuafy_22, 1987, &aék_Baldwiﬁ;-Inspector,.Jefferson
County Air Pollution Control District, inspected the demolition
site at 831 Sogth_Twelfth'Street. ‘Portions of the upper floors had -
been demolished and had fallen, causing insulatioh to be knocked
‘from pipes in thé“buiiﬁing. Insulatioh had fallen and was iyinq
_under pipes. There wastgxposuré to the oﬁtsiﬁe.aif of asbestos and
deterioration of théubsilding frdm'the wreckimg; Sanples'uere~
taken of materlals that sc1ent1f1ca11y tested to be asbestos

T

contalnzng materlals.,,f



19.. Inspector Baldw:.n adv1sed defendant CHARLES DONAHOO, JR.
‘D/B/A CHARLIE WRECKING that asbestos was believed to be present in
the bulldlng and . ‘that defendant CHARLES A. DONAHOO, JR., D/B/A’
CHARLIE WRECKING must stop work. Baldwln' advised defendant
CHARLES A.. DONAHOO, JR., D/B/A CHARLIE WRECKING, of the
notlflcatlon and work practlce requlrements of APCD Regulatlon 5.04
- Emzss;on Standa;d'For Asbestos. |
20. On January 22, 1987, _the city of ‘Louis;rille.. Department
of Building_lnspection, at,APéD Inspector Baldwin's request,.posted "
a stop Qork order on tne'premises atl831‘Sooth'Twelfth for "failure
to‘compIQ witn.airlpollution'standardsf"l The notice stated "¥ou
'afe_herebyfofdefed to imnediately-stop-all'wgeoking work at . the :
abovefnamed property until these.violations have been correoted.wr
. 2l. As of January 22 1987 defendant CHARLES A. DONAHOO JR.,
D/B/A CHARLIE WRECKING had falled to provxde any- ‘written
notlflcatlon of 1ntentlon to demollsh or renovate to APCD.
Defendant CHARLES A. DONAHOO, JRH{-D/B/A CHARLIE - WRECKING, had -
‘failed to_provddevnotice of such demolition at least ten ‘days’
before- it‘was begun.  CHARLES A. DONAHOO, 'JR., D/B/A CHARLIE
.WRECKING, further: fazled to . 115t the scheduled- starting’ and )
comoletion-date:oﬁ the demolition, to state the nature of the
planned'denolition and the methods_to be used. Fﬁrther, DONAHOO
did,faii to estimate the-approximate amount of friable asbestos-
'contalnlng mater1a1 present in the facility in terms of llnear feet
on plpes and square footage of frlable asbestos-contalning'mater1a1

on other faczlxty-components. Further, DONAHOO had failed to state




the name and location of the waste disposal 51te where the friable"
‘rf

v ik

asbestos-containing waste material would be deposited.

i\L

22. oOn January 26, 1987, defendant CHARLES A. DONAHOO, JR.,

‘.t

D/B/A .CHARLIE WRECKING, visited Ithe APCD offices ‘at 914 East
Broadway, LOQLSVllle; Kentocky, requested asbestos 'removal
requirements, asked about.potential contractors certified to remove
asbestos and received’ a copy of the EPA publication “Guidelines for
Controlling Asbestos-Containing Haterials in Buildinqs u

| 23.’ on February 11, 1987, defendant CHARLES A. DONAHOO, JR.,
D/B/A CHARLIE WRECKING again VlSlted the APCD offices at 914 East
VBroadway, LQU;SVLIIE,N Kentucky, and received a- form entitled
Asbestos Removal Notification. CHARLES A. DONAHOO, JR., ' D/B/A
CHARLIE WRECKING, ai,sc received a ‘listing of cdrrent approved
‘asbestos removal contractors. _ .
. 24,.‘On Febrnary‘i7, 1985, APCD sent, by certified mail,ﬁtol
defendant  CHARLES A. DONAHOO, JR., D/B/A .CHA-.RLI-E WRECKING,
' Violation Notice No.‘8?—0012 for violations observed January 22,
- 1987. The notice read 1n pertinent part, "any removal site shall
be sealed in a manner to prevent asbestos ambient  air
contamination;- Load“supporting‘structures'were being demolished
in a building'at 831 doqth Tﬁelfth Street without required prior
notification and witngdt-required use of procednres for ashestos

Lo
hl

em1551on control.

T
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25. on February 19 1987 defendant CHARLES A. DONAHOO, JR.,

D/B/A CHARLIE WRECKING visited the .APCD offices at 914 East
r’
Broadway, Louisv111e, Kentucky, and presented an Asbestos Removal

S




Notlflcatxon form dated- February 17 1987, The notification form
| submltted. by’ defendant, CHARLES A.‘ 'DONAHQO, 3R., D/B/A. CHARLIE
WRECKING, llsted ‘the scheduled startlng date for. asbestos removal
lof February 22 1987 and a scheduled completlon date for asbestos
.removal of February 23, 1987. The defendant, CHARLES A. DONAHOO,
JR., b/B/A _CHARLIE WRECKIﬁG;' estimated_~uhe amount. ef friable
asbestos material to be reméved_at55370 feet on a pipe-and.a tank."
 The defendant ;CHARLES A. DONAHOO, JR., D/B/A CHARLIE WRECKING,
advised APCD persennel that he would prebare.a pian for removal and
brzng 1t to the APCD office on February 20 1987;‘
26 On the _morning of February 20, 1987, APCD Inspector Jack
Baldw;n v151ted the demolition site at 831 South Twelfth Street and

discovered that the _prev1ously 1dent1f1ed asbestos-contalnlng

.material had been removed from pipes and_other,plastie.surfzbes.

TH=ZSEestos-containing material had been placed in open plasttc

bags. There was no indication of adequate wetting or. otHEr
~eastEE;; coutaTHIﬁ' _" es_required by law. Samples were

——

aken of maueriais .tﬁat. sc}entifical%y tested - as asbestos-
conraiaing materiais.:- _ _
27. On the afternoou of February‘20;.1987;,defendaat~CHARLEs
A. DONAHOO, an., D/B/A CHARLIE WRECKING} arrived at ﬁhe_offices of
fhe APCD at 914 East Broadway, Louisyi;le, Kentucky. Mr. DONAHOO
at rhat“tiue: bresented his | reuovai plan - by;-letter , dated
 February 20, 1987. - | '
| ;' . On.February 27, '1987, the 'APCD sent Violation Notices

No 87 0015 and 87-0016 to CHARLES A. DONAHOO, JR D/B/A CHARLIE
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VwREckIﬁG, for v1olatlons observed February 20 1987. Violation
Notice No. 87-0015 stated,'ln pertznent part, '“ﬁriable asbestos

material.had been removed'from a bulldlnq under-demolition at‘SJi
South - Twelfth Street thhout requxred prxor notlflcatlon and
wlthout requlred use of procedures for asbestos emission control.

vlolatzon Notice No.‘37-0016, in pertinent part “wrecking of locad
“‘”bearing structural'_menbersA and strippiné oﬁ friable asbestos.
material had taken place at 831 South Twelfth Street without the

required permit having been issued by the district,"

The Grand Jury charges:
- | COUNT 1

1.l Each of_the allegations contained in paragranns 1 through
28 of this Indictment is realleged and incorporatea_herein by
reference as though fully set forth: at length verbatzm.

2. On or abecut and between January 9, 1987 and January 22,
1987, ‘the exact dates being unknown to members of the Grand Jury,
1n the Western Dlstrlct of Kentucky at- Loulsvxlle, Jefferson
County, Kentucky, defendant CHARLES A. DONAHOO, ;R.,‘D/B/A'CHARLIE
ﬁREcgiNG; operator of a stat;onary source in Louisville, Kentucky,
containing:at>1east 260111near feet of friable asbestos material
on pipes or 160 square feet on other ﬁacility conponents,'did
knowingly‘ demollish ~and. caus'e to be demolished this stat'ionary
‘source in v1o1atlon of any of the emlsSLon, deslgn, equipment, work

practxce or operational standards for asbestos and knowingly caused

10



'asbestos to be emltted from thls statlonary source in v101atlon of
these standards. ‘.-?

In v1olatzon of Tltle 42 Unlted States Code Sectlon 7412(c)
and (e), and Tltle 42, United States Code, Section 7413(:).
The Grand‘Jurjqfurther charges;

| o . COUNT 2 -

'l. Each of the allegatlons contained in paragraphs 1 through
28 of thls Ind;ctment is realleged and incorporated herein by . .
reference as though fully set forth at length verbatlm._

2. From on or about and between January 7, 1987 and January'
‘22, 1987 the exact dates beinq unknown to members of,the Grand
Jury, defendant CHARLES A. nonaaoo JR., D/B/A'CHARLIE WRECKING,
diq, belnq a person in charge of a faclllty from which a reportable
_quantlty of a hazardous substance, asbestos, 1s‘released without
a permlt dxd fall to lmmedlately not £y the approprlate agency of
the United States Government of the release ~of the hazardous

(

substance as soon as he had knowledge of such release at 831 South

Twelfth Street Louxsv;lle, Kentucky o .
In v101at10n of Title 42, United States cOde,VSection 9603 (b).
The Grand Jury further charges: | | |
_ _ | ) e , :- ‘C . ,  .: .
l. Each of the allegatxons conta;ned in paragraphs 1 through
- 28 of thzs Indlctment 1s realleged and xncorporated herein by

reference as though fully set forth at 1ength verbatxm._,'

11




2. oh ‘or about: and between AFebruary' 17, 1987 through
February 20, 1987, defendant CHARLES A. DONAHOO, JR., D/B/A CHARLIE

WRECKING;'did[.ih the Western District of Kentﬁcky at LodiSville,

Jefferson County, Kentucky, on a matter wlthln the ]urlsdlctlon of

an agency of the Unlted States, know;ngly and w;llfully make.or use

any false wrltlng or document knowing the same to contaln a false,

"flctltlous or fraudglent statement, as he dld submit Asbestos .

Removal Notification Form to APCD' 914 East’ Broadway, Lculsv;lle,

Kentucky, stating the scheduled startlng date for asbestos removal

notification to be February 22, 1987, ‘and@ a scheduled completion

‘date for asbestos removal to be February 23, 1987, when the

defendant CHARLES A. DONAHOO, JR., D/B/A CHARLIE WRECKING, did know

that asbestos removal work had been started again on a date between

' January 22, 1987 and February 20, 1987. ‘ ..

In violation of Title‘la, Uhited States Code, Section 1001.

The Grand Jury further charges:
cgum 4
1. Each of the alleqatlons conta;ned in paragraphs 1 through

28 of thls Indictment is realleged and- incorporated hereln by

'reference as though;fully_set ‘forth at length verbet;p.

2. On or about and petheen January 22, 1?87 and Feb?uary 20,‘
1987, the exact dates being unknown to members of the Grand Jury,
inh the Western Discrict of Kencucky a;llLodisville, Jefferson
County, Kentucky, defendant CﬁARﬂks A. bONAHOO, JR., D/B/A CHARLIE

WRECKING, operator of a stationary source in Louisville, Kentucky,



conta;nlng at 1east 260 llnear feet of frrlable asbestos material
‘on pipes or 160 square feet on other facxlxty components, dxd
knowlngly demollsh and cause to be demollshed’ thJ.s statlonary_
source in vxolatlon of any of the em:.ssxon, de51gn, equlpment work
_ pract:.ce or operatlonal standards for asbestos and knowingly caused
asbestos to be emltted from thJ.s statxonary source J.n vxolatlon of
these standards. _. A ' ‘ .

In v1o1at;|.on of T:.tle 42, Um.ted States Code, Section 7412(c) '
and (e}, and 'r:.tleaz Um.ted States Code, Sectl_on 7413(c). .
' The Grand ‘Jury further ?’c'harges:“‘

| ' " comrs ' |

1.' Each of the allegat:.ons conta1ned in paragraphs 1 through
28 of this Indictment is realleged and J.ncorporated herem by
reference as though fully set forth at 1enqth verbat:.m.

2. From on or about and betwyeen January 22, 1987 and
February 20, 1987, the exact dates .heiné unknown to me;nbers of the
Grand Jury, | defendan't\ cﬁARLEs A. DONAHOO, IR., b/B/A CHARLIE
'mECKING, did, being a person m charge of a’ faca.l:.ty from Whlch.
a reportable quant:.ty of a hazardous substance,-j asbestos, : is_

‘released without a: permlt dld fail to lmmedlately notify the

approprzate agency of the Unlted States Government of the r._'elease"




of the hazardous substance as -soon as he had kndwledge of ‘such .

release at 831 South Twelfth Street, Louisville, Kentucky.

In violation of Title 42, United statés Code, Section 9603 (b).

A TRUE BILL.

UNITED STATES ATTOR EY3

iMW:RAD:ka:SQOGOl
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